
TAX CONNECT 
Stay Updated.. 

Hyderabad ITAT allows assessee’s claim of depreciation on goodwill arising on amalgamation of 
acquired business entity

Background

The Hyderabad bench of Income-tax Appellate Tribunal (‘ITAT’) in a recent case1 has allowed assessee’s claim of depreciation on
goodwill arising on amalgamation relying on the Supreme Court’s judgement in case of Smifs Securities Ltd2.

Facts of the case

Mylan Laboratories Limited (‘assessee’) acquired the shares of Agila Specialities Limited (‘ASPL’) and its wholly owned subsidiary 
Onco Therapies Ltd (‘OTL’) from Strides Arco Lab Group (‘Sellers’) in the Financial Year 2013-14 (5 December 2013). Pursuant to 
the acquisition of shares, both ASPL and OTL became direct and indirect wholly owned subsidiary of the assesse.

Post acquisition of shares, the assessee filed a scheme of amalgamation with the Andhra Pradesh High Court for amalgamation 
of ASPL and OTL with itself. The assessee accounted for the amalgamation as per the purchase method of accounting prescribed 
by Accounting Standard 14 (AS-14) and recorded the excess of consideration paid over the fair value of net assets taken over as 
goodwill in its books of accounts amounting to INR 4,492 Crores. The assessee claimed depreciation on the said goodwill in its 
tax return for the relevant financial year i.e. FY 2013-14. 

During the course of assessment proceedings, the Assessing Officer (‘AO’) disallowed the depreciation on goodwill claimed by 
the assessee. 

1 Mylan Laboratories Limited ITA No. 12 /Hyd/2019

2 Smifs Securities  Ltd [2012] 348 ITR 302
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Assessee’s contentions

• The shares of the acquired entities were recorded in the books of assessee as investment at the amount of consideration
paid to the Sellers. Acquisition of shares was immediately followed by an amalgamation with the assessee under the scheme
of amalgamation (effective date being 6 December 2013).

• As per the purchase method of accounting on amalgamation, the amalgamated company is required to account for the
amalgamation by allocating the consideration to individual identifiable assets and liabilities of the amalgamating company
based on their fair values; and if the amount of consideration is in excess of the fair value of the net assets taken over, such
excess is to be accounted as goodwill.

• The assessee relied on Supreme Court’s ruling in the case of Smifs Securities Limited wherein it was held that goodwill is an
asset under Explanation 3(b) to section 32(1) and accordingly a depreciable asset. The assesse also relied on various rulings
by different High Courts and Tribunals subsequent to the aforesaid Supreme Court ruling in support of its claim.

• The amount of goodwill on which depreciation has been claimed is not internally generated goodwill but it represents the
consideration paid by the assessee towards intangible assets as demonstrated from the Share Purchase Agreement with the
Sellers and available in assessment records.

Relevant Provisions of the Income-tax Act, 1961
• Section 32(1)(ii) of the Income-tax Act, 1961 (‘ITA’) provides for depreciation on intangible assets being any know-how,

patents, copyrights, trademarks, licenses, franchises or any other business or commercial rights of similar nature.

• Explanation 3 to section 32(1) states that the expression “assets” for the purposes of section 32(1) shall mean: (a) tangible
assets, being buildings, machinery, plant or furniture; (b) intangible assets, being know-how, patents, copyrights, trademarks,
licenses, franchises or any other business or commercial rights of similar nature.

• 6th Proviso to section 32 provides that in case of amalgamation, the total depreciation claimed by the amalgamating company
and the amalgamated company in the year of amalgamation shall not exceed the amount of depreciation allowable had the
amalgamation not taken place.
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AO’s contentions

• Since goodwill was not existent in the books of ASPL and was introduced only pursuant to the scheme of amalgamation, the
6th proviso to section 32(1) is applicable and therefore the depreciation allowable should not exceed the depreciation
allowable had the amalgamation not taken place 3.

• Transfer of capital assets by a wholly owned subsidiary to its parent is not recognized as transfer and therefore claiming
goodwill would be making profit out of oneself.

The AO disallowed the depreciation on goodwill claimed by the assessee. The appeal preferred by the assessee with the First
Appellate Authority was also rejected.

ITAT’s ruling

• The consideration paid by the assessee to Sellers is much more than the net value of assets and liabilities taken over by the
assessee. The finding of the AO that the claim of assessee is on account of self-generated goodwill is not correct. The seller is
not a related party to the assessee and hence the consideration agreed upon cannot be doubted and in fact is not disputed
by the AO.

• As explained in AS-14, in case of amalgamation in the nature of purchase, the consideration paid in excess of the net value of
assets and liabilities of the amalgamating company is to be treated as goodwill. The goodwill on which depreciation has been
claimed by the assessee is arising out of the amalgamation scheme, and is not merely a self-generated goodwill as alleged by
the AO.

• Distinguishing the Bangalore ITAT’s ruling in case of United Breweries and relying on the Supreme Court ruling in case of
Smifs Securities, the Tribunal allowed the claim of depreciation to the assessee.

3 United Breweries Ltd. [2016] 76 Taxmann 103
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Our Comments
• This is an important decision of ITAT in recent times which reaffirms the position that goodwill arising on amalgamation is

eligible for depreciation.

Assessee’s contentions

• With respect to the 6th Proviso to section 32(1) of the ITA invoked by the AO, the assessee referred to the Memorandum
explaining the provisions of Finance Bill, 1996 and argued that the intent of the legislature behind introduction of the proviso
was to cover within its ambit only those assets which were recorded in the books of accounts of the predecessor company
and which are transferred pursuant to the amalgamation. The assesse further argued that the proviso was introduced to curb
the practice of claiming depreciation on the same asset by both the predecessor company as well as successor company in
case of amalgamation or succession. It is only a mechanism of allocation of depreciation otherwise allowable on the WDV of
assets owned and carried by the amalgamating company whereby such depreciation gets allocated between the
amalgamating and amalgamated company in the year of amalgamation.

• The aforementioned proviso has no applicability for any new asset arising on account of amalgamation in the hands of the
amalgamated company and accordingly, the said proviso is not applicable in the present case.
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